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DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

50 CFR Part 17
RIN 101&-AB56

Endangered and Threatened Wildlife
and Plants; Proposed Special Rule To
Allow Take of the Threatened Coastal
California Gnatcatcher

AGENCY: Fish andWildlife Service,
Interior.
ACTION: Proposedspecialrule.

SUMMARY: The implementingregulations
for threatenedwildlife generally
incorporatethesection9 prohibitions
for endangeredwildlife, exceptwhena
specialruleapplies.In thecaseof the
coastalCaliforniagnatcatcher(Polioptila
californica californica), theFish and
Wildlife Service(Service)found that the
prohibitionsfor endangeredspecies
weregenerallynecessaryandadvisable
for conservationof thespecies.This
finding is publishedin this same
FederalRegisterseparatepart.
However,pursuantto section4(d) of the
EndangeredSpeciesAct of 1973. as
amended(Act), andtheimplementing
regulations,theServiceproposesto
definetheconditionsassociatedwith
certainland-useactivitiesunderwhich
takeof the coastalCaliforniagnatcatcher
would not bea violation of section9.
The Serviceseekscommentsfrom the
public on this proposedspecialrule.
DATES: Commentsfrom all interested
partiesmust bereceivedby June1,
1993.
ADDRESSES: Commentsandmaterials
concerningthis proposalshouldbesent
to theField Supervisor,U.S. Fish and
Wildlife Service,CarlsbadField Office,
2730Loker AvenueWest,Carlsbad,
California92008,Commentsand
materialsreceivedwill beavailablefor
public inspection,by appointment,
duringnormal businesshoursat the
aboveaddress.
FOR FURTHER INFORMATiON CONTACT:
Mr. JeffreyD. Opdycke,Field
Supervisor,attheaddresslistedabove
(telephone619/431—9440).

SUPPLEMENTARY INFORMATION:

Background

The final ruleto list thecoastal
California gnatcatcher(Poiioptila
californica californica) asthreatened,
publishedin this sameFederalRegister
part,presentsdiscussionsdescribingthe
currentrangeandstatusof the
gnatcatcher,previousFederalactionson
this species,a summaryof the
commentsandrecommendations

receivedin responseto theServic&s
proposalto list thegnatcatcher.detailed
descriptionsof thefactorsaffectingits
continuedexistence,thereasonswhy
criticalhabitatis notbeingproposed,~
andtheconservationmeasuresavailable
to federallylisted species.

Section4(d)of theAct providesthat
wheneveraspeciesis listedasa
threatenedspecies,suchregulations
deemednecessaryandadvisableto
providefor theconservationof the
speciesmaybeissued.These
regulationsmayprohibit anyact
prohibitedfor endangeredspeciesunder
section9(a). Theseprohibitions,in part,
makeit illegal for anypersonsubjectto
thejurisdiction of theUnitedStatesto
take(includesharass,harm,pursue,
hunt,shoot,wound,kill, trap,orcollect;
or to attemptanyof these),importor
export,ship in interstatecommercein
thecourseof commercialactivity, or sell
or offer for salein interstateorforeign
commerceanylistedwildlife species.It
is alsoillegal to possess.sell, deliver,
carry,transport,or ship anysuch
wildlife that hasbeentakenillegally.
Certainexceptionsapplyto agentsof the
ServiceandStateconservationagencies.
Theimplementingregulationsfor
threatenedwildlife (50CFR 17.31)
incorporate,for themost part, the
prohibitionsfor endangeredwildlife (50
CFR 17.21), exceptwhena specialrule
applies(50CFR 17.31(c)).In thecaseof
thecoastalCaliforniagnatcatcher,the
Servicefound thattheprohibitionsfor
endangeredspeciesweregenerally
necessaryandadvisablefor
conservationof thespecies.However,
pursuantto section4(d)of theAct, as
amended,and50 CFR 17.31(c),the
Serviceproposesto definethe
conditionsunderwhich takeof the
coastalCalifornia gnatcatcherresulting
from specifiedland-useactivities
regulatedby stateandlocal government
would not violate section9 of theAct.

TheServicerecognizesthesignificant
effortsundertakenby theStateof
California throughtheNatural
CommunityConservationPlanningAct
of 1991 (NCCP),as well as such
programsastheMultiple Species
ConservationProgramof SanDiego
CountyandtheMultispeciesHabitat
ConservationPlanningeffort by
RiversideCounty,to approach
systematicevaluationandrestorationof
habitatfor thebenefitof healthy
ecosystems,ratherthana species-by-
speciesapproach.Suchefforts
encourageholistic managementof listed
species,like thecoastalCalifornia
gnatcatcher,andothersensitivespecies.
As a result,theServiceis proposinga
specialrulethat would definethe
conditionsunderwhichtakeassociated

with certainland-useactivitieswould
beauthorized.Underthisspecialrule
theServicewould permit takeof the
coastalCalifornia-gii~ãthatcherassociated
with land-useactivitiescoveredby an
approvedplan preparedunderthe
NCCP,providedtheServicedetermines
thattheapprovedplanmeetsthe
issuancecriteriaof anincidentaltake
permitpursuantto 50 CFR 17.32(b)(2).
Moreover,whiletheNCCPplansare
beingdeveloped,thespecialrulewould
permit takeof thegnatcatcherresulting
from activitiesconductedin accordance
with conservationguidelinesdeveloped
by the ScientificReviewPanel
establishedundertheNCCPprocess,
providedtheServicedeterminesthe
guidelinesmeetthe50 CFR 17.32(b)(2)
standards.TheServicebelievesthat this
specialrulewill provide for habitat
conservationandmanagementessential
to therecoveryof theguatcatcherin a
mannerconsistentwith thepurposesof
the Act.

Finalizationof this specialrule is
contingentupon adoptionof the
ScientificReviewPanel’splanning
guidelinesfor theCoastalSageScrub
NCCP programby theCalifornia
Departmentof FishandGameandthe
Service.

NationalEnvironmentalPolicyAct

TheFish andWildlife Servicewill
comply with theNational
EnvironmentalPolicy Actof 1969
(NEPA) in implementingtheprovisions
of theproposedspecialrule.Pursuantto
theNCCPProcessGuidelinesadopted
by theCaliforniaResourcesAgencyand
theCaliforniaDepartmentof Fish and
Game,ajoint State/Federal
environmentaldocumentwill be
preparedfor eachNCCPplan. At the
start of aNCCPplanningeffort, a
planningagreementwill establishthe
extentof Federalinvolvementand
ServiceobligationsunderNEPA. As
appropriate,theNCCPleadagencywill
provide documentationto assistthe
Servicein NEPA compliance.BothState
andFederallaw providefor preparation
of a joint State/Federalenvironmental
document.

List of Subjectsin 50 CFR Part17

Endangeredandthreatenedspecies,
Exports,Imports, Reportingand
recordkeepingrequirements,and
Transportation.

ProposedRegulationsPromulgation

Accordingly, it is herebyproposedto
amendpart 17, subchapterB of chapter
I, title 50 of theCodeof Federal
Regulations.assetforth below:
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PART 17—[AMENDED]

~17.11 Endangeredend threatened
wildlife.

(h) * * *
-

. . -

.

. .- - - --

* * a * *

Species
Historic range

Vertebratepopu-
lallon whereendan-
gored or threatened

Status When listed
i

~

c
~‘~‘ruasCommonname Scientific name

B4ROS

Gnatcatcher,coastal Potoptilacalifornica
California. califomica.

U.S.A. (CA), Mexico Entire T 496 NA 17.41(b)

3. It is proposedto amend§ 17.41 by
addingparagraph(b) to readasfollows:

§ 17.41 Special rules—birds.
* * * *

Ib) CoastalCaliforniagnatcatcher
(Polioptila californica californica).

(1) Exceptasnotedin paragraphs
(b)(2) and(3) of this section,all
prohibitionsof §17.31 (a) and(b) shall
applyto thecoastalCalifornia
gnatcatcher.

(2) Incidentaltakeof thecoastal
Californiagnatcatcheris permittedif the
takeresultsfrom activitiesconductedin
accordancewith aNaturalCommunity
ConservationPlanfor theprotectionof
coastalsagescrubhabitat,providedthat:

(i) TheNaturalCommunity
ConservationPlanhasbeenprepared,
approved,andimplementedpursuantto
CaliforniaFish andGameCodesections
2800—2840;and

(ii) The FishandWildlife Servicehas
issuedwritten concurrencethat the
NaturalCommunityConservationPlan
meetsthestandardssetforth in 50 CFR
17.32(b)(2).TheServiceshall issueits
concurrencepursuantto theprovisions
of theMemorandumof Understanding
datedDecember4, 1991,betweenthe
CaliforniaDepartmentof Fish andGame
andtheServiceregardingcoastalsage
scrubnaturalcommunity conservation

planningin southernCalifornia. (Copies
of theMemorandumareavailablefrom
U.S. FishandWildlife Service,2730
Loker AvenueWest,Carlsbad,CA
92008.)

(3) During theperiodthat aNatural
CommunityConservationPlanreferred
to in paragraph(b)(2)of this sectionis
beingprepared,incidentaltakeof the
coastalCalifornia gnatcatcheris
permittedif thetakeresultsfrom
activitiesconductedpursuantto
guidelinespreparedby theScientific
ReviewPanelfor this programand
adoptedby theCaliforniaDepartmentof
FishandGamepursuantto California
FishandGameCodesection2825,
providedthat:

(i) Thetakeoccursin an areawithin
a local governmentaljurisdiction that is-
enrolled in thenaturalcommunity
conservationplanningprocess;

(ii) TheFish andWildlife Servicehas
issuedwritten concurrencethatthe
guidelinesmeetthestandardssetforth
in 50 CFR 17,32(b)(2).TheServiceshall
issueits concurrencepursuantto the
provisionsof theMemorandumof
UnderstandingdatedDecember4, 1991,
betweentheCaliforniaDepartmentof
FishandGameandtheService
regardingcoastalsagescrubnatural
communityconservationplanningin
southernCalifornia: and

(iii) Thetotal lossof coastalsage
scrubhabitatresultingfrom activities
coveredby this paragraphdoesnot
exceedtherestrictionsdefinedby the
ScientificReviewPanel/California
Departmentof Fish andGame
guidelines.

(4) If theFishandWildlife Service
hasconcurredin theguidelinesreferred
to in paragraph(b)(3) of this section,the
Serviceshall review theguidelines
everysix monthsto determinewhether
theycontinueto meetthestandardsset
forth in 50 CFR 17.32(b)(2).If the
Servicedeterminestheguidelinesno
longermeetthesestandards,the Service
shall consultwith theCalifornia
Departmentof Fish andGamepursuant
to theMemorandumof Understanding
datedDecember4, 1991,to seek
appropriatemodificationof the
guidelines,andshall revokeits
concurrenceunderparagraph(b)(3)of
this sectionif appropriatemodification
of theguidelinesdoesnot occur.

Dated: March19, 1993.
JohnF.Turner,
Director, U.S.Fish andWildlife Service.
[FR Doc. 93—7147 Filed 3—25—93; 11:25 am]
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